DRAFT MINUTES PENDING CONFIRMATION AT THE NEXT MEETING

BATH AND NORTH EAST SOMERSET

MINUTES OF SPECIAL DEVELOPMENT CONTROL COMMITTEE

Thursday, 5th January, 2012

Present:- Councillor Gerry Curran in the Chair
Councillors Lisa Brett, Neil Butters, Liz Hardman, Eleanor Jackson, Les Kew, David Martin,
Douglas Nicol, Bryan Organ, Martin Veal, David Veale and Brian \Webber

Also in attendance: Councillor Tim Ball
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EMERGENCY EVACUATION PROCEDURE

The Senior Democratic Services Officer read out the procedure
ELECTION OF VICE CHAIR (IF DESIRED)

A Vice Chair was not required

APOLOGIES FOR ABSENCE AND SUBSTITUTIONS

There was none

DECLARATIONS OF INTEREST

There were no declarations of interest

TO ANNOUNCE ANY URGENT BUSINESS AGREED BY THE CHAIR
There were no items of urgent business

ITEMS FROM THE PUBLIC - TO RECEIVE DEPUTATIONS, STATEMENTS,
PETITIONS OR QUESTIONS

The Senior Democratic Services Officer informed the meeting that there were
various members of the public etc wishing to make statements about the subject of
this meeting and that they would be able to speak for up to 3 minutes when reaching
that Iltem on the Agenda

ITEMS FROM COUNCILLORS AND CO-OPTED MEMBERS
There was none

LAND AT FORMER FULLERS EARTHWORKS, FOSSEWAY, COMBE HAY,
BATH

Mr Harwood, Planning Consultant, gave a power point presentation on this matter.
He referred to the Officers’ Update Report (attached as Appendix 1 to these Minutes)



which commented on further representations received and clarified aspects of the
Main Report.

The public speakers made their statements on the matter (the Speakers List is
attached as Appendix 2 to these Minutes). Councillor Tim Ball, Cabinet Member for
Homes and Planning, addressed the meeting and requested that copies of
comments and documentation that are not planning related be sent to appropriate
Cabinet Members for consideration.

Councillor David Veale made a statement as Committee and Ward Member. He
considered that little had been achieved in recent years and that, if meaningful
negotiations did not achieve any progress, enforcement action needed to be
considered.

At the Chair's request, Members asked questions for clarification. They were centred
on progress on the negotiations for the delivery of a residual waste facility on the site
and the timescale by which enforcement action could be taken against what appears
to be breaches of planning control set out in the Report so as not to fall foul of the 10
year rule after which no enforcement action would be possible. The Planning
Consultant advised that, on the basis of the information available, it was considered
that immunity would not arise until Spring/Summer 2013. Councillor Martin Veal felt
that, if a specific date could not be provided at this meeting, it could, after further
consideration by Officers, be posted on the Council’s website including all the
unlawful activities covered by that date. However, the Development Manager, after
liaison with Officers, considered that early Spring 2013 was the earliest possible date
but if the Committee wanted a specific date, it was considered that 1% February 2013
could be the date to work to. In response to another query, the Planning and
Environmental Law Manager stated that Counsel’'s advice had been sought and that
Counsel had had input into the Committee Report. Councillor Martin Veal queried
why there were no comments from the body in charge of the Cotswold AONB given
its location to the site and considered that their views should be sought.

The Chair opened the matter up for debate. Councillor Les Kew considered that
further information was required. He felt that insufficient detail was available for the
Committee on the negotiations with the owner/operator on the delivery of a residual
waste facility on the site. He considered that, without full information, it would be
difficult to make a decision at this meeting regarding enforcement action. He
therefore moved that the recommendations be accepted but that all the information
regarding the negotiations for the delivery of a residual waste facility be provided at a
meeting of this Committee by no later than 30" March 2012 and that the Strategic
Director for Service Delivery be asked to attend that meeting; and that a Site Visit be
held prior to the Committee meeting. Councillor Lisa Brett considered that the motion
needed to be more robust and felt that the opinion expressed by the Bath
Preservation Trust in the bullet points of their previously circulated statement needed
to be addressed. Councillor Les Kew agreed that the report should address the
matters raised in the Bath Preservation Trust’s presentation set out in bullet points in
their submission. The motion was seconded by Councillor Eleanor Jackson.
Councillor Neil Butters reiterated the need for the Strategic Director for Service
Delivery to attend the meeting to provide appropriate advice.

There was further debate on the motion to which the Development Manager
responded. Councillor Martin Veal requested that all areas within the site be made
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accessible to Members on the Site Visit. The Chair then summed up the debate. He

expressed sympathy for local residents but considered that more information on the

detail and progress of the negotiations was needed to enable the Committee to be in
a position to consider the matter further.

The following motion was put to the vote and it was resolved unanimously:

(1) to continue to work positively with the owner of the site to achieve delivery of a
residual waste facility on the site;

(2) that the Committee Members make a Site Visit;

(3) that a further report detailing progress with negotiations towards achieving a
residual waste facility on the site be submitted to this Committee on or before 30"
March 2012 and that the Strategic Director for Service Delivery if possible attend that
meeting to give appropriate advice;

(4) that it was not considered expedient to take enforcement action before the matter
is considered further by this Committee on or before 30" March 2012 where the
contents of a further report will be considered including further consideration of the
expediency of whether or not enforcement action should be taken against what
appears to be breaches of planning control as identified in the Report; and

(5) that the report addresses the matters raised within the bullet points of the
statement provided by the Bath Preservation Trust; namely:

(a) To make clear what the terms of negotiation are and at a minimum note that,
if any breakdown in negotiations were to occur, including refusal for
reasonable site access in order to plan for future uses, the decision on
expediency of enforcement action would be reviewed:;

(b) To make clear in what timeframe a planning application for a residual waste
facility should be brought forward; and given that the Officer’s report had
suggested that such a facility may not now be needed at the scale envisaged,
this could not be left as the reason to hold fire on the site as a whole; and

(c) Enforcement proceedings may be initiated against all operational

developments which do not have planning permission outside Site A and the
process would be reviewed for progress on a regular (say quarterly) basis.

The meeting ended at 3.30pm

Chair(person)

Prepared by Democratic Services
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Minute ltem 104

BATH AND NORTH EAST SOMERSET COUNCIL

Development Control Committee

5 January 2012

OBSERVATIONS RECEIVED SINCE THE PREPARATION OF THE MAIN

AGENDA
ITEM 8
Address Page No
Land at Former Fullers Earth Works 9-180

Fosseway, Combe Hay

Further Representation

A further letter has been received from the Legal representative of Protect
Bath. A copy of this letter is attached to this update. The main points are as
follows:-

The report accepts that substantial unauthorised changes of use have
occurred at the site extending inappropriate and substantially harmful
development over a significant area of Bath’s nationally important
Green Belt.

The Council should not tolerate such deliberate and extensive
breaches in the green belt

The only basis upon which enforcement is not considered expedient at
this stage is because there is a hope that negotiations will secure
development in accordance with the allocation

There is no inconsistency between pursuing negotiations to encourage
development pursuant to and in accordance with the allocation and
enforcing.

Enforcing will force the landowner to pursue (allocation complaint)
alternative development

It is not accepted that government guidance on negotiation prior to
enforcement covers the current situation.

The report provides no detail of how the negotiations are progressing.
Responses to Freedom of Information requests indicates that the
owner has only recently entered into “early stage” negotiations with the
Council.

There is no aerial photograph from 2003

The report indicates that if negotiations are not successful then
enforcement action can be undertaken later. This is factually and
legally wrong. The Council can have no confidence that the changes of
use did not occur until 2003 and that the Council can have no
confidence that delay will not be fatal to any later enforcement.

The report carries no assessment as to the timescale it is envisaging.
Do not accept much of the remainder of the analysis
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Officer Comments

No new legal issues are raised in terms of suggesting that the analysis of the
breaches of planning control is incorrect.

The evidence available to officers indicates that the initial breaches of control
took place in early to mid 2003 with a change to a mixed general industrial
and storage and distribution use with in Area A, part of Area E, Area D as well
as by an extension of the car parking in front of the dwellings further
encroaching into land previously used for agriculture.

Sometime after 2005 individual compounds were formed within part of area E
.Two of these are currently used for the storage, distribution and repair of
scaffolding and as well as a stonemasons yard and are considered to be
separate planning units.

It is true that there is no aerial photograph from 2003 but the Council has
relied upon other evidence, including previous site visits and evidence
submitted with the CLEU application, and the June 2002 aerial photograph.
Officers consider that on the basis of the evidence it is a reliable point in time

Taking into account the available evidence, on the balance of probabilities,
the assessment contained within the report is considered to be correct.

The Development Control Committee at its Meeting on 18 May 2012 resolved
that Officers work positively with the Owner of the site to achieve delivery of a
residual waste facility on the land as allocated in the West of England Joint
Waste Core Strategy. Central Government, Planning Policy Guidance 18
advises that Local Planning Authority’s should work with owners and
occupiers of sites in order to remedy harmful impacts from unauthorised
developments. The discussions with regard to this site are positive and on-
going and are therefore clearly a material consideration. There would be
substantial public benefit in delivering the aims of the development plan and
Officers are of the view that the substantial weight should therefore be given
to the positive discussions, notwithstanding the fact that they are at an early
stage.

Officers are mindful of the potential for the breaches of control on the site to
become immune from action and will ensure that Members are updated
accordingly in order that the Council’s position is safeguarded.
Additional comments made since the report was published
2 additional emails received
Main points are:-

e Concern about moving earth on the site and the potential for the site

owner to bury large amounts of waste.
e Concern about the nature of the material being spread on the field.
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Disturbance resulting from the movement of topsoil.

Potential risk from burying unknown waste.

Request that the Council rigorously monitor the work.

Height of stockpiles on the edge of the site, visual impact upon the sky
line and countryside on the south side of Bath.

Officer comments

Planning permission (ref 10/01774/FUL) was granted for the agricultural
improvement of the land to the south west of the established industrial area
on 13 December 2010. Officers have recently visited the site and can confirm
that the work that is taking place appears to be part of the implementation of
that scheme.

Any relevance that that permission has is explained in the main agenda
report.

The enforcement of conditions is a separate matter.
Clarification of main agenda report

Paragraph 3.065 refers to Annex C including previous committee report.
However, these reports were not reproduced in full and were instead listed a
background papers. Annex C contains the EIA Screening Opinion as stated
on the front of the agenda.

Annex D refers to a 2006 photograph. This has not been relied on for the
report and so has not been reproduced in the papers.

Annex F refers to plan 1 and plan 2. Only plan 1 is produced in the papers.
Plan 2 will be presented at the Committee meeting to describe the different
parts of the site.

Clarification of list of aerial photographs

Annex D1 1946 and 1968
Annex D2 1975

Annex D3 1975 (duplicate)
Annex D4 2002

Annex D5 2002 (duplicate)
Annex D6 1999

Annex D7 2005

Annex D8 2009

These photographs are attached to this update with relevant dates added.
They will also be presented at the Committee meeting.

Recommendation

As per main agenda report.
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Bath
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30* Deosmber 2011

By post and emal to: Dawed Taglon@bathnes go uk

W nobe hat the report, (o committer accepts that sbstantial unauthorised changes of use
Rz pcurred at the site stending insporoprate and substantially harmiu development
over @ sinificant ared of Bath's nstionally impartant green bolt, It bs inconneivabie that this
Cound] can tolerste such debberate and entensdve broaches of planning cortrad in the green
belt when the whola thasst of e Councils planning strabegy i about profecting the green
et Pis plain from e repont fo comimitten that the enly basks upan which enforcement is
nol cormidensd expediont at thic skage 5 Decauss there i B hape Lt Aegolatons wil
SEOTE et opavent i adoandance with the allocaton. This is seriously flawed logic far the
Falcasing roasoes:

{1} There is no inconsistency Bobaaan: (a) pusoing regolialions (0 ercourage
oy it pursLant to and in accordande with the allocation; and (b) enfordng
agairst unauthorsed, hemmiful and inappropriste development. Indeed, enforcemen
will furce: the lanchalder to pursug atamative (alocation compdant] devakoprment of
the land. The repart o commities is plain that the current form of development is
uracfeptable ang hal any negoliations will be about delhvering devslopment inling

S ey Babe Hannore i
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wilh e alocanon - see o, para 4.08 - amd el Semply abaut makirg minc
addjustments oy The existing unlraful devdopment, s pateniy inatinat o slow
unlaeful &nd barmiful “¥° o conbirwe 0 onder to halp negatiations b achieving a
campletely diffrerent ¥

(2 1E B not ancephad that Qowarmimend Quidarce an regaliaion aritr [ enforcemeant
Lovers Che currentl Sfvation. Thal qudance 15 sbout a Sustion whens the
unauthonssd develsoment can be mede acrepeanks by atterations 1ok, That |s ok
this case. The cumrant gneegqulated, uncanfrobied, open e, undanckraped
cherealapiment is whlly contrary o a1 policy (and there B no suggestion in e negor
to commilkes b i cantrary} and the negobabors are ot about trying to mase the
euxbsting devsloprnent cceptabie bl abouk intredicing a nes frm of divsfopenent
in accordance with e alicaticn

{3} [n any euent, the report prosédes no details of how the negotiations are progressing,
It is o more than a year since Lindblom s judgment, The Court Jdgment ses
ot Chie datail af the regalislions and atterpts to regudabe e back to &t loast
Cecestber 2008 {monre then three yoers aga). et coundlhors ane bold that
meootiatkans ans ghil at“a Wy Gty chage”, Th history BRES S I compeding
srary. Theere is mo indication aryervioe: in the papers of any contrebe prognss. snoe
tFeer and the history of bresch demonstretes that absere enfarcement, thie Caundl
an hiarer mr canficienon trat prcegiees vall Do engsch

(4] Inded, resporses to Freedom of Information requests paint & mera niarded
poture. Onthe 22 Jly 2011 the pwner of the ste emalled the Coundl B &
" For Hee avoidieoce of aout P showl' wake o olaar thad i far the Covnal £
e il favallfiss § reods A the RGOS Sasedle Properdiey syl o
Hee mle o Hawte Recpoling 4 Sty correnhl apersds, whod)y iy [ rom akd
fram the ste” This indicabes somaone who has veny recently indeed entened inlo
“marty sbage’ negolisions with the Counci. For & long time Itis dear that the cwmer
has been iniransigent to the views af the Councd {copy email attached).

(5] Further, the reporl sppesrs o proceed on the basis that if negaliators are not
suitessful then enforcament sttion can be undertaken later, This i factsally and
legally wrong. O the réporl’s awn pisessment e “mined use of he vwider gt
appears o Fave oorernended by mid to lat= 203 (para 3.067). It dees not define
whin thal dharge of use commenced onfy thal ® had commenced by (at the Istest)
mid 1y labe 2003, Para 30055 shoeras that in respect aof amma E the change of uuae was
# gradisl process. The Coured can have no confidence that the changes of use
cornplained aboul did Mol occur uetll 2000, We do nal beve an aeris pholograph
showing the site al the Deginning of 2003, The conseguence (s that the Coundl can
have no conficierce that cieay will ot be Tabsl B0 aryy Baker enfarcesent. Ghwen the
COHRTRLE s O DT i e report the Coundl carvat awfuily bakerate that position;

(6] Tha report carfies oul no assessment as to Che Brescalos ©is envisaging, What i
Lhe deeacling For negodabiors? Ewen T they are sooressial what then? The Caunol
cannat lewfully let ime expine in the hope of the landowner applying far planning
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permisagn and ther implementing an agreed developmient becauss, absent an
enfantemend rodice, there would be no compliscn an e landasmer o pursue thi
agresd sokabon. e do nat attompt to, and caredt, g any conlidenos a5 1o 4
hmetabie whkch will ensane chat 2y agresmant o5 gréen &fTec! m Leflons timao Tor
srdnromment g o,

Fir the avoidence of douid, we do not accept much af the remainder af the analyss n
the report o committes but have keph or comments in this lether 0o wehat vwe corsicer
to D thee heart of the mather o klentily e Naas i B anpecsach in the repoet,

Thig ig im trulh a smple case of unauthorised, harmhul, neopropriate dewslapmant in
Bsth's hugely valuable and cormectly stromgly protected grean bell, There e no rationsl
basis for not entordng and any Failune o enforos 1 Uhis stage wil, we ane afraid, haw
to ba the subjact of an wrgent application for judicisl review,

Yeoows Fahhuly

Hamsam (gl

Hasrisen Grant
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Balh & Marth East Somersed Council
Request far Infarmation

Pirase pravide tha falkawing inlonmmetson:

Daravs of meshngs ead cormaspongance wih Anay Ricngs of Waste feopcing
D Bally

Sudyiact aregs - Jaind Waste Core Stratogy, Rithryr the 2ls with & Danajs)’
arroamend Ssues refeing fo e Ofd Fulisr's Eavtl Wocks, Oad Doy
Timascale - St moibe precading 15 Oclobar 200 7

Coounad Slaff - Gien Chion, Davly’ Trgwed, Lisa Sariet!, mambers of e Planniag

Cepgrtrmant

Thr Counci has raviawed (15 recards and halds the folowing recarded
Irdprmation which masches your reguest. The Councl alse altached a copy of &
letier that matches waur nsguesl. You will rala (hal 2ame infsrmabion nes baen
redactad fram (his letter. This information relabes B & resicanial address and is
therefare exempd under Regulation 12(3) of the EIR:. This Regulalion provides an
eEamption to the general Aght of access 1o information, whara the disclosure of
parsonal infomrmalion woakd bragch any of the Dale Profecion prnciplas. The
Cauncil sansidess thal decdosure of 1his nlcemalion would conslills & braash al
the faimess requircenent of tha first principle. This is because the individuals in
quastion have nal corsantad 10 1ha discosurs of thair details, i adddion they
hewe & rassonabio expecialion thal e Councll will kesp ihair dnformation
confidential.

Emad from Ardy Rigings af Waste Rocycling 8 Bath b Clir Paul Crosshesy,
copying i Glan Chipp, Dewsd Trigwell & Liss Bertielt sart on 27 June 2011

... liformaiion nod reicvand fo aouest] |

In the maantime in & more general sanse, Wasie Recycling 60 Bein Lid wil
contirue o offer invaluable recpding serices 1o BANES communilies under the

Inwful s it e always enjoyed al the sie,

A number of your councillor colleagues haee bean bo vl 1ha zita, and | do hope
1hat you will be abla o lake up the affer of a wisil n e near Falbuna, §am suee it
woudd ba usaful in luther devaleping your urderstanding of the invaiuabla
sarvice thal we provide o BANES taxpayers. Havng sald this. equaly |
urdderstand e marmy and varied calls o pan your lima,

... Jidmrmation nod redevand o mguesy
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Bath & Merth Eas Somarset Councd
Raeguest Tor Elometon

Email fram Andy Ridings of Waste Recycing @ Bath o Clir Paul Crossley,
capying in Glan Chipp, David Trigwsll & Liss Bedett sont an 22 July 2011

You have Shviously racalved he lateal amail Trem Sue Ridings for Gazalla
Properied.

Far tha awaidance of doubd | shoald maks # clear that it &5 for the Council 1o
dodiver whalevar faciilies | nasds whin the JWES, Gazells Properiies simply
own the ste and Wasle Recyding £8 Balh curmamtly oparata, wholly lawiuly |
wiciilkd add, froem The aile.

Flease note in raspacl of Mr Rdings claim thal the use of lhe aibe af tha Ok
Fulker's Earth Works is lawhul, & repod is baing prepared for the Devalopment
Conbrod Committae in ling wih its rasclusion of May this yaar
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SPEAKERS LIST

BATH AND NORTH EAST SOMERSET COUNCIL
DEVELOPMENT CONTROL COMMITTEE

MEMBERS OF THE PUBLIC ETC WHO MADE A STATEMENT AT THE
SPECIAL DEVELOPMENT CONTROL COMMITTEE ON THURSDAY 5™

JANUARY 2012

SITE/REPORT

NAME/REPRESENTING

STATEMENTS

Land at former Fullers
Earthworks, Fosseway,
Combe Hay

Peter Duppa Miller, Clerk to
Combe Hay Parish Council

Hugh Mackay

Trevor Osborne

Claire Riou

Philip Harrison

Debbie Tripley, Harrison
Grant, Solicitors representing
Protect Bath and Victims of
Fullers Earth Ltd

Caroline Kay, Chief
Executive, Bath Preservation

Trust

John White (representing the
owner)

Statements — Up to
3 minutes each
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